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Editor’s Note: The following case law summaries were reported
from October 1, 2005, through December 31, 2005.

Section 1. Recent Decisions
of the Florida Supreme Court

TAXATION – AD VALOREM – EXEMPTIONS – DISTRICT
COURT OF APPEAL ERRED IN DECLARING UNCONSTITU-
TIONAL STATE LAW LIMITING MUNICIPAL EXEMPTION
FROM AD VALOREM TAXATION ON LAND USED EXCLU-
SIVELY TO PROVIDE TELECOMMUNICATION SERVICES
SINCE PROVISION OF TELECOMMUNICATION SERVICES
DOES NOT ALWAYS SERVE A MUNICIPAL OR PUBLIC
PURPOSE.

The City of Gainesville entered the telecommunications
industry by providing its citizens with voice, video and
date communication services. The Florida Legislature
authorized governmental entities to provide telecom-
munications services in 1995. In 1997, the Legislature
conditioned that authority upon the governmental en-
tities’ agreement to pay ad valorem taxes on the telecom-
munications facilities. Simultaneously, the Legislature
provided an exemption from ad valorem taxes for local
governments to the extent the telecommunications fa-
cilities are used for governmental, municipal or public
purposes. The City of Gainesville filed a declaratory
judgment action seeking a ruling the enactments autho-
rizing the levy of ad valorem taxes on its telecommuni-
cations facilities was unconstitutional under Article VII,
§3(a) of the Florida Constitution. The trial court and
First District Court of Appeal ruled in favor of the city,
holding the enactments imposing ad valorem tax liabil-
ity in direct conflict with Article VII, §3(a). On review,
the Florida Supreme Court analyzed the statute’s con-
stitutionality based on whether the provision of tele-
communication services to the public “always” serves a
municipal or public purpose, as contemplated in Article
VII, §3. The court found that the phrase within Article
VII, §3 exempting municipalities from ad valorem taxa-
tion for municipal or public purposes means those activies
“essential to the health, morals, safety and general wel-
fare of the people within the municipality.” Accord-
ingly, the court found the provision of voice, data and

video communication services in the manner contem-
plated by Gainesville was not essential to health, mor-
als, safety and general welfare of Gainesville citizens.
Telecommunication services have traditionally been pro-
vided by the private sector, not local governments. As
such, the court found telecommunications services of-
fered by municipalities were not essential to the general
welfare of citizens in the municipality and reversed the
district court. Florida Dept. of Revenue v. City of Gainesville,
30 Fla. L. Weekly S829 (Fla. December 8, 2005).

ANNEXATION – STANDING – TRIAL COURT ERRED IN
CONCLUDING NEIGHBORING CITY WAS AN “AFFECTED
PARTY” AS DEFINED UNDER SECTION 171.031(5),
FLORIDA STATUTES.

The City of Oak Hill received petitions for the voluntary
annexation of various properties. After public hearings,
the Oak Hill City Commission adopted an ordinance
annexing 29 parcels at the fringe of existing city limits.
Before a final vote, the City of Edgewater filed a written
objection arguing the area to be annexed fell within
Edgewater’s Chapter 180 Utility Reserve Area. Volusia
County petitioned for certiorari in circuit court under
§171.081, and Edgewater filed a similar petition shortly
thereafter. The trial court entered an order that partially
granted the certiorari petitions. The court also ruled
Edgewater had standing to challenge the annexation of
land within Edgewater’s Chapter 180 reserve area and
was accordingly entitled to collect attorney’s fees. On
appeal, the district court ruled Edgewater did not have
standing to challenge the annexation. According to the
court, standing for Edgewater would turn upon
Edgewater’s exclusive right to provide a service or oth-
erwise use the subject property. In this case, it was clear
Edgewater did not own the annexed property and Chap-
ter 180 did not confer any exclusive rights upon
Edgewater. Additionally, Edgewater did not sufficiently
allege a material injury as required by §171.081. Accord-
ingly, the portion of the trial court order recognizing
Edgewater’s standing and attendant right to collect
attorney’s fees was quashed. City of Oak Hill v. City of
Edgewater and County of Volusia, 30 Fla. L. Weekly D2841
(Fla. 5th DCA December 16, 2005).
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STORMWATER UTILITY FEES – TRIAL COURT PROPERLY
DISMISSED WITH PREJUDICE CITY’S COMPLAINT SEEKING
TO COLLECT STORMWATER UTILITY FEES FROM DEPART-
MENT OF TRANSPORTATION.

The City of Gainesville filed suit in Leon County Circuit
Court seeking to collect stormwater utility fees from the
Department of Transportation (DOT). The city’s argu-
ment was since DOT is a person within the meaning of
Chapter 180, Florida Statutes, sovereign immunity was
waived and the city did not need a contract to collect the
stormwater utility fees authorized pursuant to Chapter
403. On review, the First District Court of Appeal af-
firmed the trial court, explaining that Chapter 180 pro-
vides a very specific list of municipal services within its
scope, but excludes stormwater utilities. Because Chap-
ter 180 does not provide a waiver of sovereign immunity
for utilities authorized pursuant to Chapter 403, the city
cannot enforce collection of the fees without first estab-
lishing some sort of contractual liability on the part of
DOT. City of Gainesville v. State of Florida Department of
Transportation, 30 Fla. L. Weekly D2851 (Fla. 1st DCA
December 19, 2005).

Section 2. Recent Decisions of the
Florida District Courts of Appeal

ORDINANCES – SHOPPING CARTS – ORDINANCE RE-
QUIRING BUSINESSES WITH MORE THAN 20 SHOPPING
CARTS ON PREMISES TO INSTALL A CART RETENTION
SYSTEM DOES NOT CONFLICT WITH STATUTE PROHIBIT-
ING ASSESSMENT OF A FINE, FEE OR COST AGAINST THE
OWNER OF A CART FOUND ON PUBLIC PROPERTY.

The Florida Retail Federation (FRF) challenged an ordi-
nance adopted by the City of Kissimmee. The ordinance
required all retailers who utilized more than 20 shop-
ping carts in their business to install a shopping cart
retention system to help prevent the carts from leaving
the premises. FRF argued this ordinance was unconsti-
tutional to the extent it conflicted with §506.5131, Florida
Statutes, which protects owners of shopping carts from
fines, fees or costs imposed for shopping carts found on
public property. A trial court was persuaded by FRF’s
arguments and entered a final judgment declaring the
ordinance unconstitutional. On appeal, the Fifth DCA
concluded the statute at issue aims to protect retailers
from fees and fines associated with carts recovered from
public property, whereas the ordinance at issue was
intended to maintain carts at their proper retail estab-
lishment. Additionally, the district court rejected FRF’s
contention that §506.5131, Florida Statutes immunized
retailers from any costs associated with shopping-cart
management, holding the Kissimmee ordinance regu-
lated a subject different from that contemplated by the
statute. The trial court judgment was reversed. City of
Kissimmee v. Florida Retail Federation, Inc., 30 Fla. L. Weekly
D2457 (Fla. 5th DCA October 21, 2005).

ELECTIONS – TRIAL COURT PROPERLY STRUCK CITY
RESOLUTION PLACING NONBINDING QUESTION REGARD-
ING ELECTION OF TAX ASSESSOR ON SPECIAL
COUNTYWIDE ELECTION BALLOT.

The City of Miami passed a resolution that called for a
special municipal election that authorized the placement
of a nonbinding poll question on the ballot of a special
election scheduled for another countywide matter. The
proposed ballot provided: “Shall the voters of Miami-
Dade elect the tax assessor instead of the county
manager of Miami-Dade County appointing the tax
assessor?” A trial court granted a citizen’s motion for
injunctive relief preventing the electorate to vote on the
matter, declaring the resolution null and void. The city
appealed the ruling. On review, the Third DCA affirmed
the trial court ruling, basically concluding the ballot
language failed to adequately inform voters that their
response would have no official effect. City of Miami v.
Frederick Staats, 30 Fla. L. Weekly D2560 (Fla. 3rd DCA
November 9, 2005).

CONTRACTS – WATER UTILITIES – RATES – CITY WAS
STILL BOUND TO RATE LIMITING PROVISIONS OF CON-
TRACT CREATED AT THE TIME IT PURCHASED NEIGH-
BORING TOWN’S WATER TREATMENT SYSTEM, NOTWITH-
STANDING THE SUBSEQUENT STATE LAW THAT LIMITS
WATER RATES CHARGED TO FOREIGN RESIDENTS TO
NO MORE THAN 25 PERCENT ABOVE RATES CHARGED
ITS OWN RESIDENTS.

In 1951, the City of Riviera Beach purchased a water
treatment system from the adjacent Town of Palm Beach
Shores, and agreed to charge the residents of both towns
the same amount. Subsequently, the Legislature passed
a law authorizing cities to charge users outside their
city limits up to 25 percent more than those inside the
city limits. The city, relying on this statute, sought to
increase the water rates of those residents served outside
the city limits. A trial court held the statute rendered the
rate limitation provision in the contract invalid. On
review the Fourth DCA reversed, concluding that the
contract provision remained valid because the statute
did not require an increase in the rate charged residents
of the city and there was no inconsistency between the
contractual rate and the statute. Town of Palm Beach
Shores v. City of Riviera Beach, 30 Fla. L. Weekly D2562
(Fla. 4th DCA November 9, 2005).

ADMINISTRATIVE LAW – WHERE CITY CHARTER PRO-
VIDED ORDINANCE MAY BECOME EFFECTIVE WITH
MAYOR’S SIGNATURE OR WITH PASSAGE OF 10 DAYS
WITH NO MAYORAL ACTION, DEPARTMENT OF COMMU-
NITY AFFAIRS ERRED IN CALCULATING 30-DAY TIME
LIMIT FOR APPEALS AS BEGINNING UPON CITY
COMMISSION’S PASSAGE OF ORDINANCE RATHER THAN
UPON EFFECTIVE DATE OF ORDINANCE AND DECLARING
PETITION CHALLENGING CITY’S SMALL-SCALE DEVEL-
OPMENT AMENDMENT UNTIMELY.
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The City of Miami charter provides that after adoption
of an ordinance by the City Commission, the mayor
may approve it by signing it or allowing the passage of
30 days without exercising a veto. The city adopted a
small-scale development ordinance amending the Fu-
ture Land Use Map of the City of Miami Comprehensive
Neighborhood Plan. Challengers to the ordinance filed
a petition with the Division of Administrative Hearings
opposing the ordinance. The Department of Commu-
nity Affairs dismissed the petition as untimely, calculat-
ing the 30-day time limit for appeals as beginning the
day the commission adopted the ordinance, not from its
effective date. On review, the Third DCA reversed. The
district court first construed the statutory language of
§163.3187(3)(a) (“within 30 days following the local
government’s adoption of the amendment…”) as mean-
ing when the challenged measure becomes effective within
the city, not when the city’s governing body votes its
approval of a measure. Accordingly, to the extent the
city charter spelled out when such ordinances actually
become effective within the city (upon the mayor’s sign-
ing or the passage of 10 days with no veto by the
mayor), the proper place to begin counting the 30-day
time limit on appeals was to begin upon signing of the
measure or passage of the 10-day period. Herbert Payne, et
al. v. City of Miami 30 Fla. L. Weekly D2600 (Fla. 3rd DCA
November 16, 2005).

ZONING – TRIAL COURT ERRED IN GRANTING MOTION
TO DISMISS APPELLANT’S COMPLAINT FOR LACK OF
STANDING IN LIGHT OF LIBERALIZED STANDING REQUIRE-
MENTS OF SECTION 163.3215, FLORIDA STATUTES.

Within the comprehensive plan of the City of Miami is a
section governing ports, aviation and related facilities.
This section referenced the Port of Miami River, on
which the appellants operate a marine business. The city
issued a development order to a private developer, au-
thorizing the construction of a mixed-use retail and
residential condominium project. Additionally, the city
rezoned the Miami River property and issued a major
use special permit to the developer. Appellants filed suit
seeking declaratory and injunctive relief that would
prohibit the development. The appellants argued the
city’s rezoning of the property and issuance of a major
use special permit was inconsistent with the Miami
River element of the comp plan. The trial court granted
the city’s motion to dismiss the appellants’ complaint
for lack of standing. On appeal, the district court re-
versed, noting that recent changes to §163.3215 defining
standing for comp plan enforcement actions was “liber-
alized.” Additionally, the appellants’ allegations were
specific to their interests along the affected area of the
Miami River and the manner by which the proposed
development would conflict with the existing comp plan.
Given the broad deference afforded the non-moving
party on a motion to dismiss, the district court held the
appellants sufficiently alleged facts to meet the liberal-
ized standing requirements of §163.3215. Herbert Payne,
et al. v. City of Miami, 30 Fla. L. Weekly D2601 (Fla. 3rd

DCA November 16, 12005).

LIENS – CODE ENFORCEMENT – INJUNCTIONS – TRIAL
COURT ERRED IN REFUSING TO GRANT COUNTY’S MO-
TION FOR TEMPORARY INJUNCTION FOR VIOLATION OF
COUNTY BUILDING CODE ORDINANCE.

Polk County filed a lien against several properties built
by a resident without a building permit. The resident
filed a complaint seeking to remove the liens. The trial
court granted the county’s motion for summary judg-
ment, but denied its motion for temporary injunction
before reaching the merits of the claim, concluding the
individual was no longer building without a permit and
the county’s motion otherwise failed to properly request
injunctive relief in the form of prohibiting the owner
from using the building until a permit was obtained.
The county appealed the denial of temporary injunctive
relief. On review, the Second District Court of Appeal
found the "wherefore" clause of the county’s motion did
properly request injunctive relief prohibiting the owner’s
use of the building until they met the county’s Building
Division requirements. The court also found the county
satisfied all elements necessary for obtaining injunctive
relief. To prevail, the county was required to show (1) it
would suffer irreparable harm absent entry of the in-
junction, (2) no adequate legal remedy exists, (3) the
county had a clear legal right to the relief sought, and
(4) the injunction will serve the public interest. The
county met the first two prongs of the test because
where the government seeks an injunction in order to
enforce its police power, any alternative legal remedy is
ignored and irreparable harm is presumed. In this case,
the county sought enforcement of its land-development
code, promulgated under its police power. The county
met the third prong of the test to the extent it repeatedly
advised the owner it was in violation of the building
code, yet the owner continued the endeavor. Govern-
ments have a clear legal right to relief where a citizen is
aware of code violations, but continues nonetheless.
Finally, the court concluded a grant of injunctive relief
would serve the public interests because the public has
an interest in seeing that a county’s ordinances and
permit requirements are observed. Accordingly, the case
was remanded for entry of a temporary injunction. Paul
Leon Ware v. Polk County, 30 Fla. L. Weekly D2789 (Fla. 2nd

DCA December 9, 2005).

Section 3. Recent Decisions of
the United States Supreme Court
No cases reported.

Section 4. Recent Decisions of
the United States Court of Appeals,
Eleventh Circuit
No cases reported.
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Section 5. Recent Decisions of the
United States District Courts for Florida

SIGNS – DISTRICT COURT GRANTED CITY OF DESTIN’S
MOTION FOR PARTIAL SUMMARY JUDGMENT AND DIS-
MISSED AS MOOT ALL COUNTS OF PLAINTIFF’S COM-
PLAINT BASED ON CITY OF DESTIN’S ENACTMENT OF
REVISED SIGN CODE ORDINANCE AND ACTIONS TAKEN
LEADING TO THAT END.

Action Outdoor (Action) was an outdoor advertising
company that applied for five sign permits from the City
of Destin in April 2003. In May, the city imposed a three-
month moratorium on the issuance of sign permits such
as those sought by Action. Following the moratorium,
Action again requested approval of its applications but
the city did not act on them. Another moratorium was
enacted one month later. Following the second morato-
rium, the city approved a pending billboard application
of one of Action’s competitors, Lamar Advertising.
Shortly thereafter, the city enacted its new sign code.
The city also passed a resolution in which it renounced
the intention to readopt any provision of the old sign-
code ordinance which could be construed as being con-
tent-based or favoring one speaker over another or
favoring commercial speech over noncommercial speech.
Less than one month later, the city denied Action’s
pending permit applications, citing a section of the newly
enacted sign code and its prohibition of the sort of off-
premises signs for which Action sought approval. One
week later, the city notified Action its sign-permit appli-
cations were denied under the old sign code. Following
unsuccessful attempts to obtain relief through adminis-
trative means, Action filed an Amended and Restated
Petition for Mandamus and Complaint. The suit alleged
the city’s sign code violated the First, Fifth, and/or
Fourth Amendments of the U.S. Constitution or other-
wise conflicted with state law. Action moved for sum-
mary judgment on its claims. The city argued the con-
flict was moot to the extent it enacted a revised sign
ordinance. Action maintained the court could not find
mootness because the voluntary cessation doctrine ap-
plied, which meant that regardless of the new sign
ordinance the city could revert to its old policies. The
City of Destin offered evidence that it began considering
revising the sign code nearly two years prior to its
action in addition to the resolution by which it ex-
pressly indicated it would not repeat any unconstitu-
tional wrongs of the past. Therefore, the court held the
voluntary cessation doctrine did not apply since there
was no reasonable expectation the government action
would be repeated. Action also argued it had vested
rights entitling it to issuance of the sign permits. The
court considered Florida law controlling whether vested
rights have been acquired, which requires a showing of
detrimental reliance (equitable estoppel) or overt bad

faith on the part of the government. Action requested
the court consider the affidavit of its corporate officer on
the issue of detrimental reliance. Over the city’s objec-
tion, the court accepted the affidavit testimony regard-
ing the expense and effort Action incurred during the
application process. Action also offered various acts by
the city on the issue of bad faith including the refusal to
act on the permit applications for several months, insti-
tution of moratoria shortly following Action’s permit
applications, and issuance of a permit to Action’s com-
petitor. The court concluded there was no reasonable
reliance on the part of Action to the extent the former
code unambiguously precluded the type of sign sought,
regardless of the former code’s flaws. Additionally, the
court explained that one seeking to establish vested
rights must have no reason to know the law was likely
to change. In this case, the city’s council meeting min-
utes indicated as early as one year earlier that special
counsel had been retained for purposes of revising the
code. Finally, the court said the sequence of events,
including the enactment of the moratoria and simulta-
neous issuance of permits to Lamar, did not suggest a
last-ditch effort to avoid the requested action, as re-
quired to establish bad faith. Even the issuance of the
permit to Lamar, though seemingly unfair, resulted
from a complex history including a litigated settlement
with Lamar. Accordingly, the court held Action could
not establish entitlement to vested rights and further
held that since the new sign code mooted many of the
issues raised by Action, all counts of the complaint were
dismissed. Action Outdoor Advertising, JV, LLC v. City of
Destin, 30 Fla. L. Weekly, Fed D91 (N.D. Fla. September
23, 2005)

Section 6. Announcements

FMAA WEB SITE
Please visit the FMAA Web site at www.fmaa.us for
municipal attorney news, an online version of this news-
letter and discussion boards.

FLORIDA MUNICIPAL LAWS MANUAL AVAILABLE
The 2005 Florida Municipal Laws Manual, created by Mu-
nicipal Code Corporation in cooperation with the
League, provides a convenient statutory reference source
for local government personnel in Florida. Statutory
provisions most relevant to municipal government, cur-
rent through the 2005 legislative sessions, are included.
The manual is available in both paperbound and elec-
tronic formats at the cost of $78 each, or both formats
can be purchased for $104. To purchase the manual, call
Municipal Code Corporation at (850) 576-3171.

MARK YOUR CALENDAR
The 2006 Florida Municipal Attorneys Association Semi-
nar will be held July 20-22, 2006, at the Hyatt Regency
Coconut Point in Bonita Springs.


